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OP THE 
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BoN. JACOB BRINKERHOFF, Chief Justice. 
HoN. JOSIAH SCOTT. } 
HoN. MILTO~ SUTLIFF, Judg 
Hos. WILLIAM V. PECK, u. 
HoN. WILLIAM Y. GHOLSON, 

Adjourned Session-November, 1860. 
The same Judges. 

December Term, 1860. 
The same Judges. 

December Term, 1855. 
(May, 1856.) 

BoN. RUFUS P. RANNEY, (Jhief Justice. 

Holl. JOSEPH R. SW AX, Ji d 
Hos. JACOB BRI~KERliOFF, u gu. 
BoN. CHARLES C. CO~VEHS,* 

Ho!C. THOMAS W. RARTLEY, } 
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iv JUDGES-ORDER OF COURT. 

December Term, 1866. 
(May, 1857.) 

HoN. THOMAS W. BARTLEY, 
Hos. JOSEPH R SW.\:"i". 
Hos. JACOB liHI:'\KEHHOFF, 
Hos. OZIAS BOWEN, 
HoN. JOSIAH SCOTT, 

IJhief Justiu. 

} J.Jqu. 

December Term, 1867. 

BoN. THOMAS W. BARTLEY, Chief Justict. 
lioN. JOSEPH R SWA~ . l 
Hos .• JA(_:un BH!XI~~HIIOFF, Judgu. 
Hos. ,JOSIAH SCOTI. f 
Hos. MILTOX SUTLIFF, 

December Term, 1868. 

HoN. JOSEPH R. SWAN, Chief Justict. 
Hos .• TACOB BRIXKEJUIOFF, 
lioN .• JU~IAH ::OWOTT, 
Hos. :MILTO:s- HUTLIFF, 
Hos. WILLIAJ.l V. PECK, 

} J.Jqu. 

ORDER OF COURT. 

AT the December term, Ji\60, the court made the following ot<ler: 
"It appearing to the co'hrt thnt the cases already printed oy the Re

porter for volume ten Ohio State Heports, occupy six hundred and thirty 
pages, including cases decicled nt former terms, and a portion of the casea 
decided at the present term, and the court being of opinion that for said 
volume ten to contain all the c:~scs for report decided and to be decided 
at the presE>nt term, it would th ('t'('by bo too lnrgt·, it i:s ordered that tho 
rcmninder of the cases tlt-cit.led and to be clecidt•d nt the present term for 
t'E>!Jort , Le reserved Ly the Heporter for volume eleven." 

l 'uLncut:s. Febrw1ry, 1861. 
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O·ASES 

ARGUED AND DETERMINED 

SUPREME COURT OF OHIO, 

DECEMBER TERM, 1859. 

PRESENT : 
How. JACOB BRINKERHOFF, Cmu JUBTJOL 
HoN. JOSIAH SCOTT, } 
How. MILTON SUTLIFF, J11DOBS. 
HoN. WILLIAM V. PECK, 
How. WILLIAM Y. GHOLSON, 

JoHN HADLBY AND OTliEBS v. JoHN R. DUNLAP AND OTHBBS. 

Where a euit is commenced in a state court, by a resident of the state, against 
citizens of another state, the right of the defendants to have the cause re
moved into the circuit court of the United States can not be taken away by 
joining with them a defendant resident in the state in which snit is brought, 
lt'ith whom they have no joint trust, interest, duty, or concern in the subjec~ 
matter of controversy, and against whom a decree is not essential to the 
relief sought against them. 

Long and uniform usage has settled the practice, in this state, of effecting the 
transfer of causes falling within the constitutional jurisdiction of the fed
eral cou~. in the mode provided by the judiciary act of Congress of 1789. 

Where an application for the removal of a cause has been improperly over
ruled by the court of common pleas, such error does not aft'ect tbe juris
diction of the court, so as to render its judgment in the case void. But. 
the application, if renewed in the district court, upon appeal, should be 
granted. 

VOL. X-1 1 
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204:] *JAMES KENT AND OTHERS v. JAIIES T. MAHAFFEY AND 

OTHERS. 

A testator, being blind, told J to bring him his will, and J. handed it to te~ta· 
tor inclosed in an envelope with three seal!!. Testator, having felt the seals. 
handed it back, with the seals unbroken, to J., directing him to throw it 
into the fire and burn it. J. pretended to do so, but, in fact, put the will 
into his pocket, and threw another paper into the fire, calling UJI<>n testator 
to listen .and hear it burn, and the testator, smelling the paper burn· 
ing, believed the will destroyed, as he had directed, and died in that belief. 
After testator's death, the will was produced and admitted to probate. 
Heid-

I. Thbt such facts do not amount to a revocation under the statute, no sign or 
symbol of such attempted revocation appearing upon the paper itself. 

2. That the devisee can not, und~r such circumstances, be declared a trustee for 
the heirs at law of the property bequeathed. 

3. When the devise is of all the real and personal estate, and the testator sella 
the real estate after the making of the will, the proceeds of such sale re
maining on band, and not otherwise disposed of, at testator's death, will 
pass to the devisee as personalty. 

MoTION for a new trial, etc. Reserved in the district court of 
Delaware county. 

The case presented by the record is as follows: 
John Kent made his will on tho 16th day of June, A. D. 1846. 

He died on tho 27th of October, 1853. Hie will was admitted to 
probate, in Delaware county, on the 29th of November, 1853. 
Henry Fox was appointed administrator, with the will annexed. 

The will disposes of the estate of the testator thus : 
1. Tho entire estate to his wife, Margaret, during her life, and 

after her death, or his death, if he should survive her: 2. To his 
son James, 8130; 3. To his son Willinm, $400; 4. To his son Alex
ander, 8382; 5. To his son Daniel, $1 ; 6. The entire residue of the 
estate to his three grand-daughters, now Matilda Mahaffey, Sarah 
Fox, and Rosanna Taylor, ''share and share alike." 

Margaret, the devisee for life, died before the testator. 
On the 6th of December, 1853, the plaintiffs filed their petition 

205] *in the Delaware common pleas to set aside the will, upon 
the ground that the testator directed said will to be destroyed, and 
died in tho belief that it had been destroyed, and that the defend
ants and John Kent 2d (his nephew, who had the custody o£ the 
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will) colluded and conspired to cheat and deceive him upon the sub
Ject. On the 11th of September, 1854, tho plaintiffs filed an 
amended petition, setting forth that about two years before his 
death, the testator sold his real estate, thereby revoking his said 
will; and also that about two years before his death, the testator 
sent for John Kent 2d, who had the custody of his said will,• and 
directed him to destroy it by burning. That said John Kent 2d 
pretended to do so by burning another paper, representing that he 
had burned the will. The testator was blind at the time, and rep
resented to his friends that the will bad been burned. That John 
Kent 2d took the will to him, said testator, and said, "Here is your 
will, take it and burn it." Testator felt of it, and gave it back to 
John Kent 2d, with instructions to put it in the fire and burn it; 
and said John Kent 2d pretended to do so; and the testator told · 
his friends and divers perAons, that he knew his will was burned, 
" for be heard it crack in the fire, and smelt it burning." Said 
complainants aver that the said testator destroyed his aforesaid will 
in manner aforesaid. 

The answer of the defendants deny that the will . was ever re
voked or canceled, and insist that it is the last will and testament 
of the testator; and they deny the fraud and conspiracy charged 
upon them. 

At the September term, 1854, of the common pleas, an issue 
whether said will was the last will and testament of said John Kent 
was tried by a jury. A verdict was found sustaining the will. A 
decree was thereupon entered in favor of defendants. The plaint
itt's appealed to the district court. 

The cause was tried at the June term, 1857, of the district court, 
before a jury, upon the issue whether said will *was the [206 
valid last will and testament of the said John Kent, deceased. 

Upon the trial of this issue, the plaintiffs offered in evidence cer
tain testimony in depositions, proving the declarations of the tes
tator, and conversations between him and John Kent 2d, touching 
the burning of the will, to the effect that the testator was dissatis
fied with the will as it was, and particularly with the provisions in 
favor of Henry Fox and ~ames Mahaffey. That be never intended 
they should have anything more than they had already got of him; 
and that, to effect this purpose, among others, be desired the execu
tor who had possession of the will, to alter it, or destroy it; but 
that John Kent 2d, suggesting that it would be a guide in drawing 
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another will, it was not then destroyed, but was to be after a new 
one was drawn, which John 2d and the testator had made arrange
menta to have done. That the executor, by the direction of the 
testator, delivered the will to John 2d; that John 2d, in the pres
ence of the testator, said he had destroyed the will; that the testa
tor said it had been destroyed ; that he had no will; that he de
signed his property for his own children; that he could sell it and 
do what he pleased with the money; that he knew it was his will 
that was destroyed, because John 2d handed it to him, and that he 
felt the three seals that were on it, and that John 2d then took it 
out of his hands and passed it into the fire before them, and said 
to him, "Now, uncle, listen so you will be satisfied;" and that he 
listened, and heard it burn, and smelt it. 

To the admission of this evidence the defendants objected as ir
relevant and incompetent, because it proved "the mere parol dec
larations of the testator touching the revocation of his will, not 
made at the time when it was alleged he handed his said will to 
John Kent 2d, and ordered him to burn it, nor so near that time as 
to form a part of the res gesta of that transaction ; and because, at 
201] most, they only proved a direction from the testator to *de
stroy said will, and his belief that it was destroyed, and not the 
actual destruction thereof, in whole or in part." 

The court admitted the testimony, and the defendants excepted. 
The record further shows, that the plaintiffs having given the 

testimony above stated, and having proved that tho testator was 
blind when he gave said alleged directions to John Kent 2d to 
destroy his will, also proved that afterward the testator sold and 
conveyed, to one Jones, thA farm embraced in the devise to his said 
granddaughters, for the sum of $4,000. And the said plaintiffs 
having given no further or other evidence touching the revocation 
of said will, the defendants counsel moved the court to rule out the 
evidence which had been given of the declaration!! of the testator 
and of the conversations between him and John Kent 2d, for the 
reasons above set forth. 

This motion was overruled; and thereupon the plaintiffs' coun
t~el moved the court to instruct the jurY. as follows: "If the jury 
find that the testator, John Kent, being in a room where a fire was 
burning, directed John Kent 2d, who had the said will of John 
Kent in his. custody, to bring the same to him, which he did, and 
that then the said testator took the will with his own hands, and 
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felt the three seals on the envelope inclosing the said will , he, the 
said testator, being blind at the time, and then immediately handed 
the will back, with the seals unbroken, to said John Kent 2d, and 
directed him to throw it into the fire, then burning there, and des
troy it ; and that said J obn Kent 2d then and there falsely and 
fraudulently pretended to throw said will into the fire, and called 
upon the testator to listen and bear it burn, and that the testator 
did listen and did smell paper burning, but that in fact the said 
John Kent 2d then and there threw another paper, and not said 
will, into the fire, thereby deceiving and practising a fraud on said 
testator, by substituting and *burning another paper instead [208 
of the said will; and also further find, that said testator believed at 
the time that said will was then and there destroyed, and always 
continued so to believe, and acted accordingly until he died, and 
never knew anything to the contrary, but always afterward spoke 
of his will as having been thus destroyed, and made a conveyance 
of his farm under that belief, and that said will was fraudulently 
suppressed during the lifetime of said testator, then the jury are 
bound to say in their verdict, that said supposed paper writing pur
porting to be the will of said John Kent, is not the last valid will 
and testament of said John Kent." 

The defendants objected to said instructions, and asked the court 
to instruct the jury as follows : " That if they found the facts as 
stated in the said instructions asked for by the said plaintiffs ; and 
found further, that said will was not in fact burned, in whole or in 
part, bot as wholly preserved, that then they are bound to find in 
this proceeding,that the said writing is the valid last will of the 
said John Kent, deceased." 

The court gave the instructions asked by the plaintiffs and re
fused to give those asked by the defendants; and the defendants 
excepted. 

The jury returned a verdict, that the said will was not the valid 
last will and testament of said John Kent, deceased. 

Thereupon the defendants moved the court for a new trial, upon 
the following grounds, in substance : 

1. That the court erred in admitting the testimony touching the 
burning of the will. 

2. That the court erred in instructing the jury as above set forth 

P. B. Wilcox and 0. Sweetzer, for plaintiffs. 
167 

Digitized by Goog le 



209,210 SUPREME COURT OF OH!O. 

Kent et al. "· MahafFey et al. 

Mr. Wilcox made the following points in argument : 
1. The transaction between the testator and John Kent 2d was, 

209] virtually, and in contemplation of law, a *destruction of the 
will. 1 Chase, 671, 680; 2 Chase, 1305; 3 Chase, 1785; Swan's Old 
Stat. 998; Swan's New Stat. 1028; English Stat. of Frands, 29 Car. 
2; 1 Viet., c. 26; Powell v. Devises, 3 Wils. 608; 1 P. Wms. 346; 
2 Yeates, 170; 26 Eng. Law & Eq. 600; 5 Eng. Com. Law, 353; 5 
Cruise's Dig. 78, tit. Devise, c. 6; 2 Roberts on Wills, 31; 2 Wm. 
Bla. 1043; 6 Adol. & Ellis, 209; S. C., 33 Eng. Com. Law, 57; 4 
MaBS. 460 ; 17 Ga. 444 ; 3 Leigh, 32 ; 1 Robinson, 846; 10 Iredell, 
139; 1 Jones, 197, 201; 31 Penn. St. 25; 1 Gallison, 170, 173. 

2. Actual destruction being prevented by fraud and covin, 
eqnity will relieve. 2 Roberts <>n Wills, 31; 2 Marsh. (Ky.) 
190; 3 Starkie Ev. 174, note; 5 Conn. 164. 169; Fermer's case, 3 
Rep. 77 ; 2 How. U . S. 284, 318; Adam Eq. 173, note 1. 

3. The subsequent sale and conveyance of the lands devised, 
operates as a revocation. Swan's Stat 1028; 4 Kent Com. 628; 
11 Ohio, 287 . 

. N. H. Swayne (with whom was J. B. Allen and James W. Robin
son), for defendants, made the following points in argument: 

1. The court erred in admitting the testimony proving the 
declarations of the testator, and conversations between him and 
John Kent 2d, touching the burning of the will. Swinburne on 
Wills, sec. 15; Swan's Stat. 1029; Moritz v. Brough, 16 Serg. & R. 
407; Waterman v. Whitney, 1 Kernan, 167, 162; Jackson v. 
Kneift'en, 2 Johns. 31, 34; Jackson v. Betts, 6 Cowen, 377; Smith 
v. Foster, 1 Gallison, 170; Lewis v. Lewis, 2 Watts & Scrg. 458; 
otevens v. Vancleve, 4 Wash. C. C. 265; Comstock v. Hadlyme, 
8 Conn. 264, 265 ; Provis & Rowe v. Reed, 3 Bingh. 435 (15 Eng. 
Com. Law, 491); 2 Greenl. Ev., sec. 690 ; Painter v. Painter, 18 
Ohio, 263. 

2. Tho court erred in its instructions to the jury. 'fhe transnc-
210] tion between the testator and John Kent 2d, did *did not oper
ate as a revocation of the will. Bridges v. DucheBB of Chandos, 
2 Ves. Jr. 417,426; 7 Johns. Ch . 270; Swan's Stat. 1029, sec. 39; 
2 Green I. Cruise, 96; Boyd v. Cook, 3 Leigh, 32; Giles v. Giles, 
1 Cam. & Nor. 174; Hise v. Fincher, 10 Iredell, 139; Doo ex dem. 
v. Harris 6 A dol. & Ellis, 209 (3 Eng. Com. Law, 57) ; Bibb ex 
dcm. Mole v. Thomas, 2 Wm. Bla. 1043; Gaines v. Gaiues. 2 A. K. 
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llal'Sh. 609; Malone v. Hobbs, 3 Rob. (Va.) 347; Clingan v Mitchel
tree, 31 Penn. St. 33; Means v. Moore, 3 Nott & McC. 282; Nelson 
v. Pub. Adm'r, 2 Bradford, 210; Leacrift v. Simmons, 3 lb. 35; Al
len v. Hoff, 1 Yerger, 405; McCune's Devisees v. House et al., 
8 Ohio, 144; Morningstar v. Selby et al., 15 Ohio, 345; In re St. 
Clair's Will, 5 Ohio St. 290. 

3. As to the revocation by the sale and conveyance of his farm, 
by the testator : 

The will gives to the devisees, who are defendants, the entire 
re.siduum of the estate. No discrimination is made between realty 
and personalty. The estate consisted entirely of personalty at 
the death of the testator. This clause of the will carries the 
whole of it to the devisees in question. A will, as to personalty, 
has reference to the condition of the estate at the time of the te;:ta
tor's death, and speaks as from that time. Every clause of a will 
is to be construed so as to give it effect as far as possible. 2 Bou
vier's lnst. 464; 1 Jarman on Wills, 170, and note; Thompson v. 
Thompson, 4 Ohio St.. 333. 

4. As to ~the relief claimed in equity.: The rules applicable in 
this case are the same at law and in equity. 'l'he testimony in 
the case-if all of it be admitted-casts not the slightest shadow 
upon either of the defendants. There is no proof of any com
plicity, or even any communication between them and John Kent 
2d, in regard to the prevention of the revocation of the will, or aa 
to any othe:r matter, prior to the death of the testator. 

*PEcK, J. The testator made a will in due form of law, [211 
June 16, 1846, of all hie real and personnl estate, and upon his de
cease, in 1853, that will was produced and proved as the statute 
requires. The will thus made and established, by the mere force 
of the statute, transferred to the devisees the property and estate 
thereby beque3thed, unless it was revoked by the testator in his 
lifetime, in some one of the methods which the law prescribes. It 
is claimed by the plaintiffs that it was so revoked: 1. Ry acts of 
the testator, amounting, in law, to a destruction and cons~;~quent 
revocation of the will ; 2 . .By sale and conveyance by the testator, 
after its execution, of all the real estate owned by him. 

The facts claimed as amounting, in law, to a revocation nnd de
struction of the will, are set forth in the bills of exception, and 
are also embodied in the hypotheticAl charge given by the court to 

169 

Digitized by Goog le 



• 
212 SUPREME COURT OF OHIO. 

Kent et al. v. Mahaffey et al. 

the jury, at the request of the plaintiffs, and excepted to by the 
defendants, to wit: The testator being in a room where a fire was 
burning, called for his will, which was handed to him by John 
Kent 2d (neither a devisee nor an heir at law), who had had 
it in his custody, and the testator having felt the three seals upon 
the envelope inclosing the will, he being blind at the time, handed 
it back, with the seals unbroken, to John Kent 2d, and directed 
him to throw it into the fire and destroy it. The said John pre
t(.'nded to throw the will into the fire, and called upon the testator 
to listen and hear it burn. 'l'be .testator listened, smelled paper 
burning, and then and from thenceforth believed that his will bad 
been destroyed, as be bad directed, when in fact said John retained 
the will, and threw another paper into the fire instead of it, thus 
inducing the testator to believe that the will had been burned, as 
he bad directed. It was also proved, and the charge, as given, 
presupposes, that the testator never discovered the fraud thus 
practiwd upon him, but subsequently sold and conveyed his land 
212] under the belief that *his will had been thus destroyed, and 
died in that belief. But we do not perceive that his continued ig
norance or his sub!lequcnt enlightenment would vary the legal 
effect of this intended destruction. It either was a revocation at 
that time or it was not. If the will was then revoked, a subsequent 
discovery of the fraud would not re-establish it, unless the discov
ery was followed by acts or conduct on the part of the testator 
amounting to a republication, and of which there was not any 
pretense. See Bohaven v. Walcot, 1 How. (Miss.) 386, and remarks 
of GibtJon, J., in Burns v. Burns, 4 Serg. & Rawle, 567; Lemmer v. 
Lemmer, 7 H. & J. 388. 

The revocation of wills is regulated by the statute, and in regard 
to express revocations by a. testator, section 39 of the act of May 
3, 1852 (Swan's Stat. 1029), "relating to wills," etc, in force when 
the testator died, and which is a literal transcript of section 41 of 
the act of March 29, 1840, enacts that: " A \Vill shall be revoked 
by the testator tearing, canceling, obliterating, or destroying the 
same (with the intention of revoking it), by the testator himself, 
or by some person in his presence, or by his direction; or by some 
other will or codicil, in writing, executed as prescribed by this act; 
or by some other writing, signed, attested, and subscribed, in the 
manner provided by this act for the making of a will; but noth· 
ing herein contained shall prevent the revocation implied by law, 
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from subsequent changes in the condition or circumstances of the 
testator." 

It is undoubtedly true, that the testator intended to destroy the 
will when he directed it to be cast into the fire, and that he verily 
believed it had been so destroyed. Does this unexecuted intention, 
defeated by the deceptive practjces of a third person, amount in 
Jaw to a fiestr11ction of the will ? 

As will be seen hereafter, the 6th section of the English statute 
of frauds, etc. (29 Car. 2, c. 3), is, substantially, like our statuto 
upon the subject of express revocations, *and the decisions [213 
under it may very properly be used to guide us in the construction 
to be put upon section 39 of our own statute. Thus, in Bibb t!lC 

dem. Mole and wife v. Thomas, 2 W. Bla. 1043, a testor declaring 
hilll8elf dissatisfied with his will, tore it slightly, then "crumpled 
it up," and threw it upon the fire with the intention to burn it, 
from which it was rescued by a female, without his knowledge, 
after being slightly singed. An action was brought by the Iesane 
of the heir at law against the devisee, and it was held that ther~e 
acts, the tearing though slight and the burning though slight, 
amounted to a revocation under tho statute ; and the court then 
proceed to define what will amount to a statutory revocation, in 
these words : ''Revocation is an act of the mind, which must be 
demonstrated by some outward and visible sign or symbol of revo
cation. The statute has a specified form of these (burning, tear
ing, canceling, or obliterating), and if these or any of them are 
performed in the slightest manner, this, joined with the declared 
intent, will be a good revocation. The present case falls within 
two of the specific acts described in the statute." In the more re
cent case of Reed v. Harris, 6 Ad. & Ellis, 209, 33 E. C. L. 57, the 
Court of King's Bench affirms the rule laid down in 2 W. Bla. supra, 
that a mere intention to revoke will not satisfy the statute; but 
that there must be some visible sign or symbol of the statutory act 
upon the paper itself. All the judges concur in holding that the 
filet of revocation depends upon definite acts which must be evi
denced by the paper itself, and not dependent upon parol testimony 
alone, nor upon the fact that the act of revocation was defeated by 
the force or fraud of others. That a strong intention to burn is 
not a burning, and that there must be such an injury as destroys 
the entirety of the will, so. that the instrument no longer exists as 
it was. That to hold 4 constructive compliance sufficient would in 
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2l4] effect defeat the object and repeal the statute, step by *step. 
Such is still, we apprehend, the law in England. 1 Pow. on Dev. 
595, 596 ; 3 Green!. Cruise, 96, and notes. 

The same rule, with but one exception (Georgia), seems to have 
been followed by all the states of this Union in which the question 
has arisen. 
' Thus, in South Carolina: "It is not enough that the testafl>r 
intended to revoke his will. He must execute some one of the acts 
prescribed by the statute to effectuate his intention of revocation." 
Means et al. v. Moore et al., 3 McCord, 282; Johnson et al. v. 
Brailsford et al., 2 N ott & McCord, 272. 

So also in North Carolina, in Hize's Ex'r v. Fischer and wife, 
where a testator, lying sick in bed, with a fire burning in the room, 
called for his will, and it being brought to him, he directed his son, 
who was one of the devisees therein, to throw the will into the fire 
and burn it, and the son, for the purpose of deceiving the testator, 
threw another paper into the fire and put the will into his pocket, 
the testator dying in the belief that the will was so burnt and de
stroyed, it was held that notwithstanding the fraud thus practiced 
by the son, the will was not revoked, because the will not having 
been burnt in any degree, the attempted revocation rested wholly 
in parol. 10 Iredell, 139. In the recent case ofWhite v. Caston and 
wife, 1 Jones (N.C.), 197, the same doctrine was reaffirmed. Nash, 
J., in delivering the opinion of the court, after an examination of 
the authorities bearing upon the question, remarked : "The prin
ciple we would extract from the cases cited is, that where the revo
cation of a will is attempted by burning, there must be a present 
intent on the part of the testator to re\·oke, and this intent must 
appear by some act or symbol appearing upon the script itself, so 
that it may not rest upon mere parol testimony." 

It has also been affirmed in Virginia, and in Boyd v. Cook, 3 
Leigh, 32, was applied to a case where a testator, who was blind, 
directed his daughter, the writer of his will and one of the deviscc.s, 
215] to destroy his will, which she did not *do, but admitted he 
believed it was done, the court holding that parol directions to de
stroy a will, where the testator believes they have been fulfilled, 
do not satisfy the requisitions of the statute, and that to suffer them 
to have that effect, would be to incur the very dangers the statute 
meant to avoid.· The same court, in Malone's Adm'r v. Hobbs and 
others, 1 Rob. (Va.) 346, reaffirmed the rule in another case, where 
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parol directions had been given for the destruction of a will, which 
were not complied with, though the testator believed it bad been 
destroyed as requested, and, in the course of their remarks, tho 
court say that "a particular design to cancel or destroy it (the 
will), though prevented by aceideut, fraud, or violence, does not 
affect the validity of the instrument." 

So it was held in Pennslynania, that an intent to destroy a will 
by a testator, which destruction was prevented solely by the fraud
ulent acts and representations of a devisee made to the testator 
while searching for the will in order to destroy it,·would not amount 
to a revocation, on the ground that it would bo dangerous and sub
versive of the statute to hold it a revocation. Clingman v. Mitch
eltree, 31 Penn. St. 33. 

In TennP.ssee, a '\Vritten will of either real or personal estate can 
not be revoked by mere parol declaration. Allen et al. v. Huff et 
al., 1 Yerger, 404. 

The courts in New York recognize the role laid down in 2 W. 
Bla., above cited, as the true rule in regard to expreSB revocations 
by the acts of a testator. Dan and others v. Brown and others, 4 
Cow. 490; 2 Bradf. Sur. 284; 3 lb. 44. 

So in Kentucky. The intention of a testator "to revoke a 'will, 
uncoupled by a revoking act, does not produce a revocation. To 
substitute the intention to do the act instead of the net itself, with
out which the statute declares the will shall not be revocable, would • 
be changing the law and not expounding it." Gaines v. Gaines, 2 
A. K . Marsh. 609. 

*The case of Pryor, etc. v. Coggin, etc., 17 Ga. 444, con diets [216 
somewhat with the rule, which prevails, as we have seen, in .Eng
land and in this country generally, that there must be not only a 
present intention to revoke, but that such intent must be corrob
orated by some sign or symbol, appearing upon the script itself, 
so that the fact of revocation does not rest solely upon parol testi
mony. It was held in that case, to have been the duty of the court 
below, there having been evidence tending to support it, to have 
charged the jury, that if they found that the testator, being an old 
man and nearly blind, had called upon his uevisee for his will, and 
tbe devisee had deceived him by handing to him an old letter wl:ich 
the testator tore up, believing it to have been his will, that such 
tearing by the testator, was, in law, a revocation of the will. The 
court do not make any allusion to the statutet! of Georgia, and do 
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not seem to have conaidered their effect upon the case before them. 
They cite no authority, nor is any cited by counsel, and the case 
seem~ to have been decided upon general principles, and the ap
parent equities. It is certainly opposed to the uniform current of 
authority, and must therefore be disregarded. 

The statu\es of most, if not all, of the states in which these de
cisions were made, in relation to revocations of wills by express 
acts of the testator, are, in substance as well as in form, substan
tially like the 6th section of the English statute of frauds, etc.: 
" That no devise in writing of lands, etc., shall be revocable other
wise than by some other will, etc., or by burning, canceling, tear
ing, or obliterating the same by the testator himself, or in his pres
ence and by hia direction and consent; but all devises and bequests 
of laud, etc., shall remain and continue in force pntil so burnt, etc." 
While our statute, heretofore quoted, is in form an enabling rather 
than a prohibitory enactment, it provides that " a will shall be 
revoked by the testator tearing, canceling, etc., the same," or by 
some other will or codicil, or other writing, but does not contain 
217] the prohibitory *words of the English statute, against a re
vocation, by the act of the testator, in any other form. This dif
fererl'ce in the phraseology does not, in our opinion, render the 
decisions under the English statute and cognate enactments inap
plicable to our statute relating to wills. The previous sections of 
our law empower persons of full age, and sound mind and memory, 
to give and devise their property of every description, by a last 
will and testament, if duly executed, and prescribe the formalities 
to be observed; and the proviso at the clo1:10 of section 39, excluding 
from its operation revocations implied by law from subsequent 
changes in the condition and circumstances of the testator, would 
seem to indicate, as clearly as is done by the English statute, that 
the modes therein specified, are the only ones by which express 
revocations are to be effected. Our statute, then, authorizes the 
making of wills, declares their effect when made, and the solemni
ties to be observed, and the modes in which alone they may be ex
pressly revoked. At common law, parol revocations of written 
wills were permitted, and the statute of 29 Car. 2, was enact-ed to pre
vent the frauds and perjuries which resulted from the practical oper
ation of the common-law rule, and such, doubtless, was the pur
p_ol!e of the legislatures of our own and sister states, in incorpor-

174 

Digitized by Goog le 



DECEMBER TERM, 1859. 218 

Kent et al. "· Mahaffey et al 

ating into the acts relating to wills the provisions, substantially, of 
the English statute as to revocations by the acts of the testator. 

It would be to bot little purpose to prescribe formalties for the 
making and authentication of wills, if persons interested in setting 
tho same aside, were permitt<•d to do so by parol proof of an inten
tion to revoke, which was frustrated hy the force or fraud of a third 
persoo. In thus seeking to prevent alleged frauds upon the tes
tator, through the covinous acts of a de\"isee or other person, we 
should be opening the door which the statute, for substantial rea
sons, bas endeavored to close. "Devisavit vel non, seems like revo
cavit vel non." Blackstone, J., 3 Wilt!. *497. And with equal [218 
propriety we might hold, that an intended will, which the testator 
was prevented from executing by the force or fraud of parties 
interest~d, should be established as against the heir at law, and 
yet no one pretends that this could be done. Courts have gone a 
great way, when we consider the objects and purposes of the stat
ute, in holding that a partial injury to, or destruction of, the will, 
if apparent upon the paper itself, amounts in law to a revocation 
of the entire instrument; but they have very properly refrained 
from holding the instrument revoked , where the evidenc·e of its 
intended destruction rests solely in parol. In the one case, though 
all the writing may still be legible, it is nevertheless a different 
paper from that executed by the tet;tator. Its identity is to. a cer
tain extent destroyed, and that partial destruction was the conse
quence of its attempted revocation. It is true that in such case, 
parol testimony must be resorted to, to show that the marks upon 
the paper itself were made in its attempted revocation under the 
statute, but such testimony is not so entirely subvert!ive of the 
statute, as evidence of an attempted destruction, wholly uncorrob
orated by the paper itself. 

It is claimed that the act done by the testator, in the case !lt bar, 
in handing the will to John Kent 2d , and directing him to burn it, 
was an act done toward the cancellation of the paper, and, therefore, 
within the rule in 5 Cruise Dig. 78: "That any act of a testator, 
by which he shows an intention to cancel his will, though tho will 
be not actually canceled, operates as a revocation." The context 
shows that the acts to which the author refers, were the revoking 
acts prescribed in the statute. He cites no authority, but in the 
next paragraph, he quotes at length the case in 2 Wm. Bla, supra, 
which expressly limits the revoking acts to those specified in the 
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statute. And this very case is stated as one which would not 
amount to a revocation, by Williams, J., in Reed v. Harris, already 
219] *referred to. It amounts to no more than a parol direction 
to destroy his will. 

The question of fraud, so far as it affects the legal validity of the 
will, has already been sufficiently considered. The statute was de
signed to prevent frauds and perjuries in mere parol revocations of 
su<~h instruments. As well might one seek to avoid the statute in 
regard to contracts respecting real estate, or to paying the debt of 
another, on the plea that one of the parties wonld be defrauded if 
the statutory exemption were enforced. Knox, J., in 31 Penn., 
above cited, says : "There is danger in establishing exceptions to 
a statutory rule, which, like the present, bas been found to be es
sentially necessary for the safe enjoyment and secure transmission 
of real estate ; for if exceptions once begin, no one can say when 
and where they will end." 

On the whole, we arc clearly of opinion that the district court 
erred in instructing the jury as set forth in the second bill of ex
ceptions, that upon the facts assumed in said instructions to be found, 
the paper writing exhibited to them, was not .the valid last will and 
testament of John Kent, deceased. 

It is also claimed by the plaintiffs that the sale and conveyance 
by the testator, after the making of tho will and before his death, 
is a revocation under the statute, so far at least as relates to the 
real estate. This is true so far as regards a devise of the lands 
as lands; but the devise to the defendants, the wife dying before 
the testator, was of all the personal as well as real estate. The 
sale changed the realty to personalty, and the defendant will take 
the proceeds of the real estate remaining and undisposed of at the 
testator's death, as personalty, a bequest of which has reference to 
the state and condition of the property at the death of the testa
tor, and not at the making of the will. 

It is also claimed by the plaintiffs that, even if the will is not in 
220] law revoked by the fraud in preventing its destruction, *still 
uuder the proof the defendants may, in equity, be treated as true
tees of the property thereby bequeathed for the heirs at law, and 
that the plaintiffs are entitled to such a decree, under the prayer 
for general relief. 

The trust claimed is one created by operation or implication of 
law, or a constructive trust, and arises where the holder of the legal 
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estate in property can not also enjoy the beneficial interest therein, 
without violating some established principle of equity, and the 
chief int~tances of such constructive trusts occur where the prop
erty has been acquired by fraud, actual or constructive. This rule 
is general, but not universal. Adams' Eq. 17i, note. 

The case made by the plaintiffs is not the ordinary one in which 
a devise is obtained on a pr0171ue, expre88 or implied, that the devisee 
will hold the land, or a portion of it, in trust for or t~ubject to a 
change in favor of another, in which it is settled that the trust may 
be enforced in equity. Jones v. McKee, 3 Penn. St. 496; Hoge v. 
Hoge, 1 Watts, 163; Gaither v. Gaither, 3 Maryland Cb. 158. 
Here, the bequest was not made with any such understanding, and 
the fraudulent prevention of its revocation could not well be tor
tured into a promise to hold for the heir at law ; and to hold the 
legatee a trustee in such case would seem to nullify the statute pro
hibiting revocations except in a specified manner. 

The plaintiffs base their right to such relief in this ct\Se upon the 
general principle before stated, that it is iuequitable for the legatee 
to hold the beneficial interest in tho property bequeathed, and upon 
a remark of Roberts, in his Treatise on Wills (2 vol. 31 ) , a dictum 
in 2 A. K. Marsh. 190, and an intimation in 5 Conn. 164. Roberts, · 
on the page referred to, observes, that " where the intention to re
voke is defeated by fraud, it would be consonant to the general 
maxims of courts of equity, through the medium of a trust, to give 
effect to the intention, and to treat as perfected, that which would 
have boon perfected •but for the fraud." He cites no au- [221 
thority for the position, and does not seem to have considered now 
far the principle, if carried out, would condict with the policy of 
the statute, which should be respected and enforced in court.! of 
equity as well as in courts of law. The same remarks are applica
ble tQ the cases cited from Kentucky and Connecticut. In neither 
of th"'m is any such point adjudicated, nor is any authority referred. 
to by either court for such a position. They are nothing more thun 
loose intimations of a possible remedy in some other form of proceed
ing, made at the close of the opinion ; and in neither case does the 
intimation appear to have been subsequently acted on. The statute 
was designed to prevent the frauds and perjuries arising out of mere 
parol revocations, and to sanction a recovery in this case, would 
open the door for the very evils which the statute intended to ex
clude. 
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If one who fraudulently prevents the revocation of a will may 
be treated as trustee for the heir at law, it would seem to follow, by 
.a parity of reasoning, that where an heir at law, by force or fraud, 
prevents the execution of a will, he should also be held as a trustee 
for the beneficiary of the unexecuted will. No lawyer would, I 
think, hazard the opinion that the heir at law could, in such case, 
be declared a trustee ; and why not, if the general principle ad
-verted to is applicable to the defendants in this case? Both alike 
would be holding the legal title to estates, which, in equity and 
good cont:~cience, they ought not to retain. If it is said that the heil' 
is in by the statute of descent, so too it may be said, that the de
visee claims under a will made before the fraudulent interference. 
The reason is obvious why the heir could not be so regarded, and 
the same reason must also exculpate the devisee. The heir at law 
can not be so treated, because the law, for wise purposes, has pro
hibited a will, except it be executed under certain formalities ; and 
the statute has also prohibited the revocation of a will, except under 
222] certain formalities. *To permit a recovery in either case, 
would be to muke a will, or, as the case may be, to revoke one in 
a manner which the statute forbids. Is it not obvious that, to hold 
either liable, would, in effect, nullify the statute? This is probably 
the reason why the suggestions in Connecticut and Kentucky were 
never, so far as we can learn, acted upon by the heirs, and also 
why, in all the other cases of fraudulent intervention referred to, 
110 such intimations were thrown out by the judges while com
menting upon the covinous acts. We are therefore clearly of the 
·Opinion, that the plaintiffs are not entitled, under the pleadings and 
the proof, to the equitable relief which they invoke. 

The conclusion to which we have arrived relieves us from ex
-amining critically and with a view to its competency, the testimony 
introduced by the plaintiffs and excepted to by the defendants, 
holding as we do, that all the evidence, objectionable and unobjec
tionable, does not, .in our judgment, make a case of revocation 
.either at law or in equity. A part of it, under the rulings here 
made, was clearly inadmissible, while other parts, under certain as
pc~ts the case might have assumed, would have been relevant and 
proper testimony. So far as we are advised, the principal quest if us 
involved in this case, have not heretofore been determined in Ohio, 
.and the novelty and importance of the questions, and the brief 
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time allotted for their consideration, caused the rulings below and 
the reservation here for a more full and satisfactory examination . 

Verdict set aside, new trial awarded, and cause remanded for 
further proceedings. 

BRINKERBOI':r, C. J., and ScoTT, SUTLIFF, and GHOLSON, JJ., con
~urred. 

*KLINE & BERRY v. WYNNE, HAYNES & Co. (223 

A court is not authorized to grant a new trial for the cause of error oflaw occllJ'o 
ring at the trial (the cause provided by the 8th subdivision of section 297 
of the code), unless the decision of the court upon the matter of law was 
excepted to by the party makin1 the application, at the time the decision 
was made. If the exception, though in fact taken, be not reduced to 
writing during the term, it is to be regarded, in law, as no exception; and 
the court has no power to dispense with this consequence by a continu
ance of the motion for a new trial. 

Eaaoa to the Superior Court of Cincinnati. 
The petition of the plaintiffs, filed in the Superior Court of Cin

-einnati, on the 24th of September, 1856, stated, that the plaintiffs, 
~n the 16th of·September, 1856, were the owners of a certain stock 
of dry goods, clothing, and jewelry, of the value of nine thousand 
seven hundred and sixty-one dollars and thirty-five cents, contained 
in a certain frame house in the town of Mount Sterling, in the county 
of Brown, and State of Illinois ; that plaintiffs held the said per
sonal property in their possession, and were justly entitled to the 
.same; that on the said 16th day of September, the defendants, with 
a knowledge of the plaintiffs' right, caused the said stock of goods 
to be taken away from the possession of the plaintiffs and converted 
to the ose of them, the defendants; whereby the pl.aintiffs have 
been deprived of the said property, and have been damaged by 
the acts of the defendants to the amount of the value of said prop
erty. And a judgment was asked for the said sum of $9,761.35 
with intercst from the 16th of September, 1856, and for costs. 

To the petition of the plaintiffs, the defendants filed an answer, 
stating, "that the said plaintiffs were not, on the 16th day of Sep· 
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